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Court of Appeals of the District of Columbia 


No. 6184. 

; 

Roemer C. Kiess, Appellant, 
vs. 

| 

Robert C. Baldwin, Receiver, Commercial National Bank 

of Washington, a Corporation. 


a Supreme Court of the District of Columbia, j 

At Law. ! 

| 

No. 83147. | 

Robert C. Baldwin, Receiver, Commercial National Bank 
of Washington, a Corporation, Plaintiff, j 

vs. 

Roemer C. Kiess, Defendant. 

I 

United States of America, 

District of Columbia , ss: 

i 

Be it remembered. That in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the fallowing 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

i 

j 

i 

I 

i 

I 

i 

i 

i 

I 

i 
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R. C. KIESS VS. R. C. BALDWIN, RECEIVER, ETC. 


1 Declaration . 

Filed September 1, 1933. 

In the Supreme Court of the District of Columbia. 

At Law. 


No. S3147. 

Robert C. Baldwin, Receiver, Commercial National Bank 
of Washington, a Corporation, Plaintiff, 

v. 

Rof.mer C. Kif.ss, Defendant. 

The plaintiff, Robert C. Baldwin, lias been duly appointed 
by the Acting' Comptroller of the Currency of the United 
States, has qualified and is now acting* as Receiver of The 
Commercial National Bank of Washington, a corporation 
organized under the National Banking Laws of the United 
States, with its principal office and place of business in the 
District of Columbia, and as such Receiver, by his attor¬ 
neys, sues the defendant, Roomer C. Kiess, for that here¬ 
tofore on to-wit, the 11th dav of Julv, 1929 in the Citv of 
Washington, District of Columbia, defendant signed and 
delivered to said bank her certain promissory note now 
overdue, and thereby promised to pay to said bank Twelve 
Thousand, Three Hundred and Fifty-two Dollars and 
twenty cents ($12,352,20) on demand at said bank without 
defalcation, for value received, with interest from said date 
until paid, a copy of which said note and endorsements is 
incorporated in the Particulars of Demand annexed hereto 
and expressly made a part hereof; that within a reasonable 
time thereafter, said note was duly presented for payment 
and demand made for the payment thereof and the same 
was dishonored, and defendant was dulv notified of said 
dishonor, and said note was duly protested, notwithstand¬ 
ing which the same has not since been paid, nor any 
2 part thereof, except that interest was paid thereon 
to September 30, 1930, as more particularly shown 
on the copy of said note incorporated in the Particulars 
of Demand annexed hereto, and except that on February 
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i 
j 

o 
o 

I 

J 

9,1931, a part payment was made of $2925.00, that oii Janu¬ 
ary 5, 1932 a part payment was made thereon of |$30.00, 
that on April 2, 1932 a part payment was made thereon 
of $22.50, that, on July 1, 1932 a part payment wai made 
thereon of $15.00, that on October 3, 1932 a part payment 
was made thereon of $15.00, that on January 3, 1933! a part 
payment was made thereon of $15.00, that on April jl, 1933 
a part payment was made thereon of $7.50, that dn July 
5, 1933, a part payment was made thereon of $7.50 all as 
more particularly set forth in said Particulars of Demand; 
that said note provides that should any litigation ensue 
to the holder of said note with respect to the collection 
thereof, the holder shall be paid such reasonable counsel 
fees as it shall have paid to its attorneys for the Conduct, 
of such litigation; and that the plaintiff as Receiver as 
aforesaid is now the lawful owner and holder of said note. 

Wherefore, plaintiff brings this suit and claims of Jefend- 
ent Nine Thousand, Three Hundred and Sixteen Hollars 
and sixty-nine cents ($9,316.69), being balance of thje prin¬ 
cipal of said note after the payments as aforesaid, with 
interest thereon at six per cent per annum from July 5, 
1933 until paid, together with interest on $12,354.19, be¬ 
ing the } "ineipal of said note, plus protest fees, frofn Sep¬ 
tember 30, 1930 to February 9, 1931, in the amejunt of 
$271.79; together with interest on $9,429.19 from February 
9, 1931 to January 5, 1932, in the amount of $520.17; to¬ 
gether with interest on $9,399.19 from January 5, 1932 to 
April 2, 1932, in the amount of $137.85; together with in¬ 
terest on $9,376.69 from April 2, 1932 to July jl, 1932, 
3 in the amount of $140.66; together with interest on 
$9,361.69 from July 1, 1932 to October 3, 1932] in the 
amount of $146.67; together with interest on $9,346.6|9 from 
()ctober 3,1932 to January 3,1933, in the amount of $143.32; 
together with interest on $9,331.69 from January 3, 1933 
to April 1, 1933, in the amount of $136.87; together with 
interest on $9,324.19 from April 1, 1933 to July 5, lj933, in 
the amount of $147.63, together with a reasonable! attor¬ 
ney's fee, besides costs of this suit. 

SHERLEY, FAUST & WILSON j 
Bv CHARLES F. WILSON, i 

Attorneys for Plaintiff. 

i 

i 

i 


i 

i 
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Particulars of Demand. 




* 



•> 



Washington, D. C„ Julv lltli, 19*29. 


9.427.20 

()n demand—days after date l promise to pay to the order 
of The Commercial National Bank of Washington. 1). C., 
Twelve Thousand, three hundred and fifty-two 20/100 Dol¬ 
lars, at The Commercial National Bank of Washington, 
I). (without defalcation, for value received, with interest 
at the rate of — per cent per annum from the date hereof 
until paid, having deposited with it as collateral security 
the following property, which the undersigned has a right 
to pledge, viz.: 

Thirty (30) shares National City Bank of New York 
stock 


and do agree that the holder hereof may use or hypothecate 

and transfer or cause to be transferred to itself or another 

said collateral securitv or anv part thereof, and mav re- 

• * * ~ • 

ceive the interest and dividends accruing thereon before the 
payment of this note and interest thereon, and apply the 
said dividends and interest to the payment of the 
4 principal of this note or the interest thereon or both: 

and do further agree on demand of the said holder 
to deposit with it such additional securitv as it mav from 
time to time require, and in default thereof this note may, 
at the option of the holder of the note, be declared instantly 
due and payable as though it had actually matured, and 
upon default of payment at maturity, whether such matu¬ 
rity occur by expiration of time or default in depositing ad¬ 
ditional securitv as above agreed, do herebv authorize and 
empower the said holder, for the purpose of liquidation of 
this note, and of all interest and costs thereon, to sell, trans¬ 
fer, and deliver the whole or any part of such security, or 
anv addition thereto or substitute therefor, without anv 
previous demand, advertisement, or notice, either at bro¬ 
ker’s board or public or private sale, at any time or times 
thereafter, with the right on the part of said holder to be- 
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come the purchaser and absolute owner thereof, frqe of all 
trusts and claims. And I/we do further agree that the 
securities thereby pledged together with any that jmay be 
pledged hereafter, as aforesaid, shall be applicable in like 
manner to secure the payment of any past or any future 
obligations of the undersigned held by the said holder, and 
all securities in its hands shall stand as one general con¬ 
tinuing collateral securitv for the whole of said obligations, 

’ * V 

so that the deficiency on any one shall be made goefd from 
the collaterals for the rest, and I/'we do hereby agreje to re¬ 
main responsible for any deficiency in payment tvaiving 
any benefit, exemption or privilege under any law now or 
hereafter to be in force. 

And l’/'we do further agree that should any litigation en¬ 
sue to said holder with respect to the collection of fhe said 

note or the holding or sale of the said collateral seedritv or 

*■ ; % 

any part thereof, the said holder shall be paid such reason¬ 
able Counsel fees as it shall have paid to its attorney for 
the conduct of such litigation, which sum shall be plso se¬ 
cured by said collateral security, and be payable on Remand 
of said holder, in default of which payment said collateral 
security mav be sold as is hereinbefore provided, and I/we 
do hereby promise to pay to said holder any deficiency re¬ 
sulting from the inadequacy of said collateral security in 
this respect. 

ROEMER 0. KIESS. 

Rev. Form 9, Revised. 5M. 1-29. j 

(On back :) 


R. C. KIESS. 


1216. 

Demand . 
Protest fees 


12,352.20 

1.99 

12,354.19 


EDGAR R. KIlESS. 


Sep. 30. 1929, Int. Paid to Sep. 30, 1929. 

Dee. 31, 1929, Int. Paid to Dec. 31, 1929. 

Mar. 31, 1930, Int. Paid to Mar. 31, 1930. 

•lun. 30, 1930, Interest to Jun. 30, 1930. 

Nov. 10, 1930, Int. Paid to Sep. 30, 1930. 

Feb. 9, 1931, Part Pay’t. 

(Amt. rec’d from Exec, upon delivery of 117 shares 
Eagles Mere stock) 


16S.79 

1S9.35 

IS5.2S 

187.30 

189.40 


2.925.00 
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9,429.19 

Jan. 5, 1932, Dividend of Xat’l City Bank of 1/2/32... 30.00 


9,399.19 

Apr. 2. 1932, Dividend of Xat’l City Bank of April 1. 22.50 


9.376.69 

Jul. 1, 1932, Dividend of Xat’l City Bank of July 1. 15.00 


9,361.69 

Oct. 3, 1932. Dividend Xat’l City Bank of 10/1/32. 15.00 


9.346.69 

Jan. 3. 1933. Pt. Py. Dividend Xat’l City Bank 1/3/33.. 15.00 


9.331.69 

4/1/33, Pt. Py. Div. 7.50 


9,324.19 

7/5/33, Pt. Py. Div. ’ V 50 


9.316.69 

26612. 

Plea of Defendant . 

Filed October 6, 1933. 


Comes now the defendant, Koemer 0. Kiess, defendant 
in the above entitled cause, by Palmer, Stellwagen and Scott 
and William J. Neale, her Attorneys, and for first plea to 
the declaration in this cause exhibited against her, says: 

That she admits the capacity in which the plaintiff brings 
this suit as in the declaration alleged. 

This defendant denies that on the 11th day of July, 1929, 
in the City of Washington, District of Columbia, she made, 
executed and signed the note herein sued upon and 
6 delivered the same to the Commercial National Bank 
of Washington. 

This defendant being without information can neither ad¬ 
mit nor deny that the note sued upon was protested nor can 
she admit nor denv that the several credits alleged to have 
been made on said note were in fact made. 


She admits that the note sued upon contains the provision 
as alleged for the payment of counsel fees. 

This defendant denies that she is now indebted to the 
plaintiff on account of said note or that she ever was so in¬ 
debted for the reason that at the time she executed and 
signed the note herein sued upon, she was a married woman 
residing with her husband in the State of Pennsylvania and 
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that under the Act of June 6, 1893, Pamphlet Lajw 344, 
Paragraph 2 of the Laws of the State of Pennsylvania, it 
is provided as follows: ! 

“Hereafter a married woman may in the same planner 


and to the same extent as an unmarried person, make any 
contract in writing, or otherwise, which is necessary,j appro¬ 
priate, convenient or advantageous to the exercisej or en- 
jovment of the rights and powers granted bv the foregoing 
section, but she may not become an accommodation en¬ 
dorser, maker, guarantor or surety for another, and she 
mav not execute or acknowledge a deed or other written 
instrument, conveying or mortgaging her real property un¬ 
less her husband join in such mortgage or conveyance.” 


And the defendant further says that said note was signed 
by her in the State of Pennsylvania and there delivered 
to the President of the Commercial National Bank oi Wash¬ 
ington. 

Wherefore she says her liability upon the note su^d upon 

must lie determined bv the law of Pennsvlvania ahd that 

t * 

under and by virtue of the law of said State, being! a mar¬ 
ried woman as aforesaid, she is not liable thereon !for the 
reason that she signed the same solelv as an! accom- 
7 modation maker of said note, for the sole accommo¬ 
dation of her then husband and that she received no 
personal consideration or benefit whatsoever as the Result of 
executing said note. 

Wherefore she prays to be hence dismissed. 

Second Plea. 


The defendant, Koemer C. Kiess, for a second and fur¬ 
ther plea to the declaration herein exhibited against her, 
savs: ! 

i 

That she admits the capacity in which the plaintiff brings 
this suit and that she admits making and executing the 
note herein sued upon but denies that the same wajs made, 
executed and delivered in the City of Washington, [District 
of Columbia, but alleges and avers the fact to be tjiat said 
note was signed bv her and delivered bv her to thb Presi- 
dent of the Commercial National Bank of Washington in 
the State of Pennsylvania. 

This defendant further says that she has not p|aid any 
part of the principal or interest on account of said note and 
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that not having sufficient information with regard thereto, 
/she can neither admit nor deny the payments alleged to 
shave been paid thereon. 

This defendant denies that she is indebted to the plaintiff 
on account of said note for that same was made and signed 
bv her without anv consideration to her moving on account 
of the same and alleges and avers the fact to be that on or 
prior to the date of said note, to wit, July 11, 1921), her now 
deceased husband, Edgar R. Kiess, had purchased from or 
through the Commercial National Bank of Washington, Dis¬ 
trict of Columbia, certain securities, the exact nature and 
value whereof this defendant cannot state. 

8 That the said Commercial National Bank, in pay¬ 

ment of said securities had received from her said 
husband in full payment and satisfaction of said securities, 
the note of her said husband in the sum of $12,852.20, which 

was the sole and onlv consideration for the execution bv 

» * 

her husband of said note; 

And that thereafter on or about, to wit, the 11th day of 
July, 1929, the said Commercial National Bank of Washing¬ 
ton, District of Columbia, without any consideration whatso¬ 
ever moving to this defendant, demanded of and received 
from her the note herein sued upon as further security for 
the payment by her husband of the purchase price of said 
securities. 

Wherefore she savs that the said note was executed for a 
past consideration and that she is therefore not liable to the 
plaintiff on account thereof, and she therefore prays to be 
hence dismissed without costs. 

PALMER, STELLWAGEN & SCOTT, 
WM. J. NEALE, 

Attorneys for Defendant . 

Affidavit of Defense. 


City of Washington, 

District of Columbia, ss: 

Roemer C. Kiess, being duly sworn, does on oath depose 
and say that she is the person named as defendant in the 
above entitled case and that she has a just defense to the 
cause of action, which said defense is as follows; 
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i 

Your affiant savs that on or about the 11th dav of July, 
1929, she was a married woman then living with her 

9 husband in the State of Pennsylvania; 

That under the Act of June 6, 1893, Pamphlet Law 
344, paragraph 2 of the laws of the State of Pennsylvania, 
it. is provided as follows: 

i 

i 

“Hereafter a married woman may in the same manner 
and to the same extent as an unmarried person, majve any 
contract in writing, or otherwise, which is necessary, appro¬ 
priate, convenient or advantageous to the exercise or jenjoy- 
ment of the rights and powers granted by the foregoing 
section, but she may not become an accommodation en¬ 
dorser, maker, guarantor or surety for another, and she may 
not execute or acknowledge a deed or other written instru¬ 
ment, conveying or mortgaging her real property unless 
her husband join in such mortgage or conveyance.'’ 

I 

And she says that on or about the said date of July 11, 
1929, solely as an accommodation maker for her sai^l hus¬ 
band, and without anv consideration whatsoever moving to 
her personally, she signed, executed and delivered said note 
in the State of Pennsylvania to the President of tlnj Com¬ 
mercial National Bank of Washington, District of Colombia. 

She denies that she has ever paid any money as interest 
or principal on account of said note and she therefore says 
that under the laws of the State of Pennsylvania, where said 
note was made and executed and delivered, she being a 
married woman as an accommodation maker and having- 
executed said note solely as an accommodation maker, she 
is not liable thereon. 

Affiant further says, upon information and belief, that 
at the time said note was made and executed and delivered 
by her as aforesaid, that the Commercial National Blank of 
Washington, D. C. had sold to her husband certain Securi¬ 
ties, the kind, nature, and amount of which is unknown to 
affiant; and had received in payment therefor the note of 
her said husband for the purpo.se price thereof and I subse¬ 
quent to said sale and delivery to her husband of said 

10 securities, the said bank requested her to execute the 
note herein sued upon. 

That this affiant received no consideration whatsoever 
therefor and that the sole and only consideration for the 
execution of said note was for the purchase price jof the 


i 
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aforesaid securities, which, at the time of signing* said note. 


had been fully paid for by her husband by the execution of 
his personal note therefor and that said securities had been 
delivered to the husband of said affiant prior to the execu¬ 
tion of the note herein sued upon. 

Affiant further says that she expects to prove and will 
prove at the trial of this case, all the averments herein made, 
upon information and belief. 

Wherefore she denies that she is indebted to the plain¬ 
tiff on account of the note sued upon or on anv account. 

ROEMER C. KIESS. 


Subscribed and sworn to before me this 5th day of Octo¬ 
ber, 1933. 

[seal.] LEONA E. BAIN, 

Notary Public. 


Demurrer to First and Second Pleas. 


Filed October 12, 1933. 


The plaintiff says that the defendant's first and second 
pleas are bad in substance. 

CHARLES F. WILSON, 

: SHERLEY, FAUST & WILSON, 

Attorneys for Plaintiff. 


11 Note: Among the matters of law to be argued are: 

(1) That the promissory note upon which this suit 
is based and which is incorporated in the Particulars of De¬ 
mand and annexed to and expressly made a part of the 
Declaration, shows on its face that it was dated, “Wash¬ 
ington, D. C.,” and was to be paid at the Commercial Na¬ 
tional Bank of Washington, D. C., where the contract was 
to be performed, and the question of the defendant’s lia¬ 
bility on said note is governed by the laws of the District 
of Columbia and not by the laws of Pennsylvania, where 
the defendant may have been domiciled or the note may 
have been signed. 

(2) That under the law of the District of Columbia the 
defendant, although an accommodation maker of a prom¬ 
issory note, is liable to plaintiff as the holder of said note 
for value. 
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(3) And for other reasons apparent upon the facejof the 
record. 

CHARLES F. WILSON, 

SHERLEY, FAUST & WILSON,; 

Attorneys for Plaintiff. 

j 

| 

Supreme Court of the District of Columbia. I 

Tuesday, December 12, 1933. 

j 

Session resumed pursuant to adjournment, Hon.j F. D. 
Letts, Justice, presiding. 

* # * $ * * • ! 

i 

Upon consideration of the demurrer filed herein, j to the 

first and second pleas, it is ordered that said demurrer be, 

and the same is hereby sustained. 

* 

i 

i 

12 Supreme Court of the District of Columbia.j 

Friday, December 15, 1933. 

! 

Session resumed pursuant to adjournment, Hon.! F. D. 
Letts, Justice, presiding. 

i 

* # * & # # # j 

Conies now the defendant by her attorney of record and, 
in open Court, elects to stand on her pleas filed herein, and 
it appearing to the Court that a demurrer to said ple^s was 
sustained upon the 12th day of December, 1933, it is ojrdered 
that judgment be entered in accordance therewith. 

Wherefore, it is considered that plaintiff recover | of the 
defendant herein the sum of Nine Thousand Three Himdred 
Sixteen Dollars and Sixty-nine Cents ($9316.69) With in¬ 
terest as claimed in the declaration, plus an attorney’s fee 
of five per cent (5%) of said Nine Thousand Three Hun¬ 
dred Sixteen Dollars and Sixty-nine Cents ($9316.69), to¬ 
gether with costs of suit to be taxed by the clerk and have 
execution thereof. 

From the foregoing judgment the defendant by jier at¬ 
torney of record, in open Court, notes an appeal;to the 
Court of Appeals of this District; whereupon, an under¬ 
taking to act as a cost bond is hereby fixed in the sum of 
One Hundred Dollars ($100.00) with leave to deposit Fifty 
Dollars ($50.00) cash with the clerk in lieu thereof] 
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Mew or and urn. 


P* 


December 29. 1933.—Undertaking’ on Appeal for 
oved and filed. 


* 


100 np- 


Assignment of Errors. 

Filed January 8, 1934. 

» « * * * • 

Comes now the defendant appellant, Roemer C. 
13 Kiess, and files this her assignment of errors as 
follows: 

The Court erred: 

(1) In sustaining the demurrer of the plaintiff to the 
first and second pleas of the defendant. 

(2) In holding that the liability of the defendant upon 
the note sued on is governed by the laws of the District of 
Columbia. 

(3) In refusing to hold that the liability of the defend¬ 
ant is governed bv the laws of Pennsylvania. 

(4) In holding the note sued upon to be an accommoda¬ 
tion note, upon which the defendant, under the circum¬ 
stances set out in the pleas, could be held liable. 

(5) In refusing to hold that, under the facts set out in 
the first plea of the defendant, the note sued upon was 
signed and delivered in the State of Pennsylvania and 
that, because of such signing and delivery in the State of 
Pennsylvania, her liability was to be measured by the law 
of that State. 

(6) In refusing to hold that, upon the facts set out in 
the declaration and in the second plea of defendant, there 
was no consideration for the note sued upon. 

(7) In refusing to hold that the defense set forth in the 
first plea of the defendant is a good defense to the cause 
of action set forth in the declaration. 

(8) In refusing to hold that the defense set forth in the 
second plea of the defendant is a good defense to the cause 
of action set forth in the declaration. 

(9) In other respects apparent on the face of the record. 

PALMER, STELLWAGEX & SCOTT, 
WM. J. NEALE, 

J. LEONARD TOWNSEND, 

, Attorneys for Defendant- Appellant. 
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1 hereby acknowledge service of the foregoing as¬ 
signment of errors this 9th dav of January, 1934. 

SHERLEY FAUST & WILSON, 
By CHARLES F. WILSON, i 

At to rn eys fo r Plain f i ff . 

i 

I 

j 

Docket Entries. 


Date. 

1933. 

Sept 


()c*t. 


De 


c. 


1934. 

Jan. 


1 


6 

12 

17 

24 

v: 

15 


29 


8 


KJ 

» k 


# ! 


Proceedings. 


Deposit of costs by Wilson. 

Declaration, Par. D. & Afft. filed. j 

Summons (2) & copy issued. Served 9/lj$/33. 
Appearance, Palmer, et al. for Def’t. & Plea to 
dec’l. & Affidavit filed. ! 

Demurrer to 1st & 2nd pleas, Notice, Ack’l. of 
Service, Points & Authorities filed. 
Stipulation extending time to Oct. 24” 19|33 for 
defendant to file Points & Authorities filed. 
Opposing P. A. of deft, filed. j 

12 Demurrer to 1st &• 2nd pleas Sustained, Letts J. 
(M88P17S). | 

Deft, stands on pleas (1 & 2) & Judgment for 
Plff. for $9316.69 & int. as claimed, 5% Attvs 
fee & costs. Appeal noted, bond $}00 or 
$50 cash. Letts J. (M88P190). j 
Deposit on appeal bv Palmer, Stellwagen! & etc. 
Bond ($100.00) deft. & U. S. Fid. & G. do. 


Assignment of Errors Filed. 
Designation of Record Filed. 

Designation of Record. 

Filed January 8, 1934. 


jjfe 


* I 


Comes now the defendant appellant, Roemer C. Kiess, 
and designates the parts of the record which she desires 
to have included in the transcript, said parts being con¬ 
sidered sufficient for the determination of the questions 
raised on appeal, namely: 

(1) The declaration. 

(2) The first and second pleas to the declaration. 
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(3) The demurrer of the plaintiff to the first and second 
pleas of the defendant. 

15 (4) The order of Court sustaining the plaintiff’s 

demurrer to the defendant's first and second pleas. 

(5) Memorandum of the minutes of the Court showing 
the election by the defendant, in open Court, to stand upon 
her pleas as tiled and declining to plead over. 

(6) Memorandum of the minute entry showing the entry 
of judgment for the plaintiff and against the defendant. 

(7) Memorandum of notation of appeal in open Court 
bv the defendant and the minute entrv showing the order 
of Court fixing the amount of undertaking on appeal. 

(8) Memorandum of the filing and approval of the ap¬ 
peal bond. 

(9) The assignment of errors. 

(10) Copy of the docket entries, together with this des¬ 
ignation. 

PALMER, STELLWAGEX & SCOTT, 

WM. J. NEALE, 

J. LEONARD TOWNSEND, 

Attorneys for Defendant-Appellant. 


Service of a copy of the foregoing designation of record 
is hereby acknowledged this 8th day of January, 1934. 

SHERLEY, FAUST & WILSON, 
By CHARLES F. WILSON, 

Attorneys for Plaintiff. 
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Supreme Court of the District of Columbia. 


United States of America, 

District of Columbia. ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, herebv certifv the foregoing 
pages numbered from 1 to 15, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part of 
this transcript, in cause No. 83147 at Law, wherein Robert 
C. Baldwin, Receiver, Commercial National Bank of Wash¬ 
ington, a corporation, is Plaintiff and Roemer C. Iviess is 
Defendant, as the same remains upon the files and of rec¬ 
ord in said Court. 


R. C. KIESS VS. R. C. BALDWIN, RECEIVER, ETC. 


15 


In testimony whereof, I hereunto subscribe mv namb and 
affix the seal of said Court, at the City of Washington, in 
said District, this 7th dav of February, 1934. 

7 • *7 I 

I Seal Supreme Court of the District of Columbia.] j 

FRANK E. CUNNINGHAM, 

Cllrk, 

BvALF G. Bl'HRMAN, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. 
No. 6184. Roemer C. Iviess, Appellant, vs. Robert C. jBald- 
win, Receiver, Commercial National Bank of Washington, 
a Corporation. Court of Appeals, District of Colujmbia. 
Filed Mar. 10, 1934. Henry W. Hodges, Clerk. 
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COURT OF APPEALS OF THE DISTRICT OF 

COLUMBIA j 

I 

i 

| 

No. 6184 


Roemer C. Kiess, Appellant, 

i 

vs. | 

i 

Robert C. Baldwin, Receiver Commercial National bank 

_ * i 

of "Washington, a corporation. 


BRIEF FOR APPELLANT. 

! 

_ 

i 

i 

Statement of Facts. 

i 

j 

This case comes before the Court on appeal ftom a 
judgment at law entered' against appellant in the Court 
below. This judgment was entered when appellant 
elected to stand on the two pleas tiled by her to the 
declaration, to which pleas a demurrer was sustained by 
the lower Court. 

! 

The declaration alleges that on July 11, 1929, Appel¬ 
lant had executed and delivered her promissory nbte to 
plaintiff, in the amount of $12,352.20, payable on demand 
at the City of Washington, with interest; that parents 
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had been made on said note in the aggregate amount of 
$3,035.51, reducing the principal due to $9,316.69, for 
which judgment was rendered, besides interest and costs. 

A copy of the note contained in the particulars of 
demand annexed to the declaration (page 4 of the Rec¬ 
ord) shows it to be the usual form of -collateral note em¬ 
ployed by banks in transactions involving collateral se¬ 
curity. The note bears the endorsement of Edgar R. 
Kiess, appellant’s husband. 

Appellant’s first plea denies that the note was ex¬ 
ecuted and delivered in the District of Columbia, and 
alleges that it was in fact executed and delivered by her 
in the State of Pennsylvania to the president of the 
Commercial National Bank of Washington; that at the 
time of such execution and deliverv she was a married 

•f 

woman residing with her husband in the State of Penn¬ 
sylvania and therefore entitled to the protection of the 
Act of June 6, 1893, Pamphlet Law 344, Paragraph 2, 
of the Laws of the State of Pennsylvania, which reads 
as follows: 

“Hereafter a married wroman may in the same 
manner and to the same extent as an unmarried 
person, make any contract in writing or otherwise, 
which is necessary, appropriate, convenient or ad¬ 
vantageous to the exercise or enjoyment of the 
rights and powers granted by the foregoing sec¬ 
tion, but she may not become an accommodation en¬ 
dorser, maker, guarantor or surety for another, 
and she may not execute or acknowledge a deed 
or other written instrument, conveying or mort¬ 
gaging her real property unless her husband join 
in such mortgage or conveyance.” 

The first plea contains the further allegation that the 
note was executed by appellant solely for the accommoda¬ 
tion of her husband and that she received no considera¬ 
tion therefor. 

The second plea alleges that the note was executed 
without any consideration moving to appellant on ac- 
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count of same; that prior to the delivery of saidj note 
her now deceased husband, Edgar R. Kiess had! pur¬ 
chased from or through the Commercial National Bank 
of Washington certain securities, for which the bank 
had accepted his note in full payment; that subsequent 
to this transaction the bank had demanded of arid re¬ 
ceived from appellant the note sued upon as farther 
security for the payment by her husband of the| pur¬ 
chase price of the securities above referred to; triat no 
consideration whatever was given to her for said note. 

A demurrer was sustained to these pleas, which raises 
the questions on this appeal. 

I 

j 

Argument. 

i 

i 

i 

Addressing ourselves to the first plea, we call tfie at¬ 
tention of the Court to an allegation therein contained 
that the note in question “was signed by her (appellant) 
in the State of Pennsvlvania and there delivered to the 
president of the Commercial National Bank of Washing¬ 
ton/ ’ This statement of course stands as admitted by 
the demurrer, and should be controlling on the question 
of the sufficiency of the first plea. The note is shofwn to 
have been executed and delivered in the State of Pennsyl¬ 
vania and therefore its validity is to be determined by 
the laws of that State. 

The general rule governing the legality of bills and 
notes is stated in Corpus Juris, Vol. 8, p. 89, #149, ris fol¬ 
lows: 

“The delivery of the instrument is its comple¬ 
tion, and the place of delivery is in general the 
place of contract. Thus where an instrument is 
signed in one state and delivered in another the 
law of the latter governs, since the contract isj made 
in the latter state. The place of delivery need not 
appear on the face of the bill or note, and trie ac¬ 
tual place of delivery will control the apparent 
place shown by the date, unless a contrary intent 
appears, except in the case of a bona fide jholder 
for value, as already stated.’’ 
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The decision of the Supreme Court of the United States 
in the case of Scudder v. Union National Bank of Chicago 
(91 U. S. 414, 23 L. E. 245), seems controlling on this 
question. In that case the Supreme Court definitely laid 
down the rule that matters bearing upon the execution, 
interpretation and validity of a contract are determined 
by the law of the place where the contract is made, and 
matters touching upon its performance are regulated by 
the law prevailing at the place of performance. After 
quoting at length from Mr. Parsons in his treatise on 
notes and bills, the Court at p. 248—L. E, proceeded as 
follows: 


“The same author, however, lays down the rule, 
that the place of making the contract governs as to 
the formalities necessary to the validity of the 
contract. P. 317. Thus, whether a contract shall 
be in writing, or may be made by parol, is a for¬ 
mality to be determined by the law of the place 
where it is made. If valid there, the contract is 
binding, although the law of the place of perform¬ 
ance may require the contract to be in writing. Da- 
costa v. Davis, 4 Zab. 319. 

• • m • • 


“So if a note, payable in New York, be given in 
the State of Illinois for money there lent, reserv¬ 
ing ten per cent interest, which is legal in that 
State, the note is valid, although but seven per 
cent interest is allowed by the laws of the former 
State. Miller v. Tiffany, 1 Wall. 310 (68 U. S. 
XVII. 543); Depeau v. Humphry , 20 How. 1 (8 
Mart. [N. S.l 1); Chapman v. Robertson (supra); 
Andrews v. Pond (supra). 

“Matters bearing upon the execution, the inter¬ 
pretation and the validity of a contract are deter¬ 
mined by the law of the place where the contract is 
made. Matters connected with its performance are 
regulated by law prevailing at the place of per¬ 
formances Matters respecting the remedy, such as 
the bringing of suits, admissibility of evidence, 
statutes of limitation, depend upon the law of the 
place where the suit is brought. 

“A careful examination of the well considered 
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decisions of this country and of England will sus¬ 
tain these positions .’’ 

The attention of the Court is called, in this connection, to 
the case of Wells, Fargo & Co. v. Vansickle, 64 Ef. 944, 
where an action was commenced upon a promissory note 
dated at San Francisco, California, on March 29,j 1887. 
Oral evidence was admitted to show that the notie had 
been actually delivered in the State of Nevada. The fol¬ 
lowing language was used by the Circuit Court in its de¬ 
cision : 

i 

“Defendant testified that the note was executed 
and delivered in Carson City, Xev., but that jit was 
the understanding that it should be a California 
contract, so as to enable Lapham, in the ev^nt the 
interest was not promptly paid, to collect coifipound 
interest thereon, which was not allowable upcjn con¬ 
tracts made in the State of Nevada. 

“I am of opinion that parol evidence is admis¬ 
sible to show that, notwithstanding the printed 
words, “San Francisco, Cal.,” upon the face!of the 
note, the note was actually made, executed, ^nd de¬ 
livered in Carson City, Nev. A promissory note is 
not complete until it has been delivered, and it takes 
effect only from the time of its delivery. 1 The 
place of a contract evidenced by a promissory note 
does not depend upon where the note is dated, but 
upon the place where it is delivered. It is the de¬ 
livery of the note that consummates the contract. 
1 Daniel, Neg. Inst. #865; 1 Pars. Bills & N^ 48; 2 
Am. & Eng. Enc. Law, 330; Lawrence v. Bassett, 5 
Allen, 140; Overton v. Bolton f 9 Heisk. 762; | Gay v. 
Rainey, 89 Ill. 22o;Woodford v. Dorwin, 3 Vt. 82; 
Fritsch v. Heisler, 40 Mo. 555; Flanagan v. \}JLeyer, 
41 Ala. 132; King v. Fleming , 72 Ill. 21; Tied. Com. 
Paper, ss. 34b, 34c. ‘Commercial paper takes ef¬ 
fect only from the time of delivery, and j where 
there is a date given in the paper the delivery is 
presumed to have been made * * * on th^t date 
* * * But this presumption may be rebutted, and 
it may be shown by parol evidence that the paper 
had been delivered on some other day.’ Id. bs. 34b. 
In Davis v. Coleman , 7 Ired. 424, a note made in 
North Carolina vras delivered in Georgia for a loan 
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there made, and it was held to be a contract made 
in Georgia. In Hyde v. Goodnoiv, 3 N. Y. 266, 
two notes, signed in Ohio were void by the law of 
that state, but being delivered in New York, it was 
held that the place of delivery controlled the con¬ 
tract, as to its validity.” 

In the case of Leavenworth Second Nat. Bank v. Smoot, 
9 D. C. 371, a promissory note was signed in the District 
of Columbia, but dated in Leavenworth, Kansas. The 
note was delivered in Kansas, and the Court held that 
the laws of Kansas should govern in determining whether 
or not the contract was usurious. 

In the case of Gallaudet v. Sykes, 8 D. C. 489, a draft 
was drawn in New York on the defendant in Washington. 
It was accepted here, but delivered in New York. The 
contract was held subject to the laws of New York. 

The same question was presented to the Court in the 
case of Walker v. Lovitt, 250 Ill. 543, where the Court 
said: 


“The place where a contract is made depends 
not upon the place where it is actually written, 
signed or dated, but upon the place where it is de¬ 
livered, as consummating the bargain.” 

To the same effect are the decisions in the cases of 
BeU v. Packard, 69 Me. 105; Brownell v. Freese, 35 N. J. 
L. 285; Baltimore National Exchange Bank v. Rook Gran¬ 
ite Co., 155 N. C. 43; Loud v. Collins, 12 Cal. A. 786. 
In the latter case the Court used the following language: 

“The place "where the contract was written, 
signed or dated does not necessarily fix or deter¬ 
mine the place where it was executed. Delivery 
of the instrument is the final act essential to its 
consummation as an obligation ( Barrett v. Dodge, 
16 R. I. 740).” 

It is therefore respectfully submitted that under the 
decisions above referred to the place where the nego¬ 
tiable instrument is delivered is the place of contract, 
and the laws there in force govern as to its validity. The 
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note in this case having been delivered in the State of 
Pennsylvania to the president of the Commercial Na¬ 
tional Bank of Washington,, presumptively the j agent 
of said bank, its legal effect must be determined 'under 
the laws of that state, and, as has already been shown, 
said note was given by a married woman for th^ sole 
accommodation of her husband and therefore invalid 
under the provisions of the statute quoted above: 

Second Plea. 

i 

I 

i 

Passing now to a consideration of the second plea, 
appellant contends that the matters and things jthere- 
in alleged constitute a good defense to this suit, and 
that the low'er Court erred in sustaining a deifiurrer 

w I 

thereto. The plea is one of lack of consideration. It 
alleges that before appellant executed the note in suit, 
her husband had purchased certain securities through 
the Commercial National Bank of Washington, for;which 
the bank had accepted his note in full payment. j This, 
then, was a completed transaction, with consideration 
moving between the parties. This plea also alleges the 
defendant made no payments on account of said! note. 
Thereafter, the plea alleges, without any consideration 
whatsoever, the Commercial National Bank demanded 
of and received from appellant the note sued upoiji. An 
examination of that note shows that the bank did not 
give up its rights against appellant’s husband under 
the first note, because he also signed the note in suit as 
an endorser. In this state of the pleading, therefore, 
the bank suffered no detriment, nor did appellant re¬ 
ceive any benefit as a result of the execution ojf this 
note. As between the original parties to a negotiable 
instrument there is no question but that the personal 
defense of lack of consideration may be shown. 

A question has been raised,, however, concerning the 
liability of appellant as an accommodation mailer to 
the plaintiff bank as a holder for value. It is respect- 
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fullv submitted that under the Code of Law in force in 
the District of Columbia, the plaintiff bank was not a 
holder for value of appellant's note. 

Section 36, of Title 22 of the Code provides that an 
accommodation party “is liable on the instrument to a 
holder for value.” Section 33 of the same title defines 
a holder for value as follows: 

“Where value has at any time been given for 
the instrument, the holder is deemed a holder for 
value in respect to all parties who became such 
prior to that time.” 

As stated above, the consideration which passed be¬ 
tween the bank and appellant’s husband had resulted in 
a consummated contract, evidenced by the note of ap¬ 
pellant’s husband, upon which the name of appellant did 
not appear. It is clear that any subsequent contract 
involving the same subject-matter would require a new 
consideration, either in the form of some benefit to ap¬ 
pellant or in some detriment to the bank. The plea hav¬ 
ing alleged the facts to be as above outlined, there can 
be no question but that it is a sufficient answer to the 
declaration. 

While this matter seems too clear for controversy, 
we call the attention of the Court to the case of Widger 
v . Baxter, 190 Mass. 130, 132, 76 N. E. 509, where the 
Court said: 

“The second request was that a wife’s note 
given in payment or as security for her hus¬ 
band’s debt, is on valid consideration. This 1st 
too broad. A wife’s note, given to a third person 
in payment of her husband’s debt, is for a valu¬ 
able consideration; but a note given as security 
for such a debt, previously existing, is not. To 
make a note of the latter kind valid there must 
be a new consideration. In the case supposed, 
the wife obtains nothing and the husband’s cred¬ 
itor gives up nothing, and there is no considera¬ 
tion moving from either party to the other.” 
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To the same effect is the case of Strong v. Sheffield, 
144 N. Y. 392, which involved the liability of a wife 
on her endorsement of the promissory note of h^r hus¬ 
band. The note had been given for a pre-existing debt 
of the husband to the plaintiff. The Court said 

“The contract between a maker or endorser of 
a promissory note and the payee forms no j excep¬ 
tion to the general rule that a promise, ncjt sup¬ 
ported by a consideration, is nudum pactum\. The 
law governing commercial paper which precludes 
an inquiry into the consideration as against bona 
fide holders for value before maturity, has po ap¬ 
plication where the suit is between the original 
parties to the instrument. It is undisputed that 
the demand note upon ■which the action was 
brought was made by the husband of the defend¬ 
ant and indorsed by her at his request and de¬ 
livered to the plaintiff, the payee, as security 
for an antecedent debt owing by the husband to 
the plaintiff. The note of the husband was past 
due at the time, and the only consideration for 
the wife’s indorsement, which is or can be claimed, 
is that as part of the transaction there wfas an 
agreement by the plaintiff when the note was 
given to forbear the collection of the debtj or a 
request for forbearance for a period of aboijit two 

years subsequent to the giving of the note.’? 

| 

The Court found as a fact that there had been no 
agreement to forbear the collection of the debt!, and 
therefore that the note given w’as without consideration. 

It is respectfully submitted that the second plea jstates 
a good defense, and the action of the lower Court in sus¬ 
taining a demurrer thereto should be reversed. 

WM. J. NEALE, | 

J. LEONARD TOWNSEND f 

Attorneys for Appellant . 

Palmer, Stellwagen, Scott & Boggs, 

Of Counsel . 
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STATEMENT OF FACTS j 

The Receiver of the Commercial National B^nk of 
Washington, D. C., the appellee herein, recovered a 
judgment in the court below against the appellant 
based on a collateral promissory note executed by her, 
and endorsed by her husband, Edgar R. Kiessj, now 
deceased. The note was executed on one of the Rank’s 
regular printed forms of collateral note for the slim of 
$12,352.20, and was dated Washington, D. C., July 11, 
1929, payable on demand to the order of Comrriercial 
National Bank of Washington, D. C., at the |Com¬ 
mercial National Bank of Washington, D. C. j Vari¬ 
ous credits were entered from time to time on saijd note 
which reduced the amount sued for and recovered to 
the sum of $9,316.69, with interest, costs and attcjrney’s 
fee. 

i 

By her first plea appellant denies her indebtedness 
to the appellee, alleging that she was a married woman 
residing with her husband in the State of Pqnnsyl- 

i 

I 

i 

I 

i 
i 


i 
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vania; and that by the laws of that State it is provided 
that no married woman may become an accommoda¬ 
tion endorser, maker, guarantor or surety for another 
and that said note sued upon was signed by her in the 
State of Pennsylvania and there delivered by her to the 
president of the Commercial National Bank of Wash¬ 
ington, D. C.; wherefore she says that her liability for 
the note sued upon is to be determined by the laws of 
the State of Pennsylvania and being a married woman 
she is not liable thereon for the reason that she signed 
the said note merelv as an accommodation maker, for 
the sole accommodation of her then husband and that 
she received no personal consideration or benefit there¬ 
from as a result of executing the note. 

By her second plea appellant denies that the note 
was made, executed and delivered in the city of Wash¬ 
ington, D. C., but alleges that the note was signed by 
her and delivered by her to the president of the Com¬ 
mercial National Bank of Washington in the State of 
Pennsylvania and furthermore that said note was exe¬ 
cuted without her receiving any consideration for the 
same, for the reason that prior to the delivery of said 
note her now deceased husband had purchased from or 
through the Commercial National Bank of Washing¬ 
ton certain securities for which the bank had accepted 
his note in full settlement. That thereafter the bank 
had demanded and received from her the note herein 
sued upon as further security for the payment by her 
husband of the purchase price of said securities, with¬ 
out any consideration whatever moving to the appel¬ 
lant. 

To both of these pleas a demurrer was sustained; the 
appellant electing to stand on her demurrer, judgment 
was rendered for the appellee in the full amount sued 
upon. 
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ARGUMENT 

The Question 1, of the Liability of the Appel¬ 
lant on the Note Involved in this Case is to be 
Determined by the Laws of the District of 

i 

Columbia. 

It is the contention of the appellee that the promis¬ 
sory note involved in this case shows that it was not 
only dated Washington, D. C., but was also payable to 
the Commercial National Bank of Washington, C., 
at its banking house in Washington, D. C., wheife the 
contract was to be performed and that the question of 
the appellant’s liability is governed by the laws of the 
District of Columbia, where the transaction was finally 
consummated and appellant given credit for her note, 
and not by the laws of Pennsylvania, where the appel¬ 
lant may have been domiciled or where the not^ may 
have actually been signed. 

Attention is called to the fact that appellant do£s not 
anywhere in her pleas allege that this note was deliv¬ 
ered to the payee of the note, the Commercial National 
Bank of Washington, in the State of Pennsylvania, but 
merely allege that it was delivered in Pennsylvania to 
the president of the Commercial National Banjk; in 
other words, to the individual who happened toj hold 
that office. 

The general rules of law governing this question, as 
deduced from the decisions of the State and Federal 

i 

courts, are well and succinctly set forth in Volume 5 
of Ruling Case Law, at pages 964 and 968, as foljlows: 

“The maker of a note and the acceptor of |a bill 
of exchange as primary obligors are ordiharily 
deemed to have bound themselves in accordance 
with the laws of the place where the note or ^>ill is 
payable; and generally therefore as to the contract 
of the maker of a note, or that of the acceptqr of a 
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bill of exchange, the law of the place of perform¬ 
ance will govern as to execution, construction and 
validity of his contract on the theory that such was 
probably the intention of the parties even though 
the note was signed or acceptance made else¬ 
where.” 5 R. C. L. 964. (Citing Musson v. Lake, 
4 How. 262, 11 U. S. (L. ed.) 967; Phipps v. 
Harding, 70 Fed. 468, 34 U. S. App. 148, 1/ C. C. 
A. 203,30 L. R. A. 203.) 

“Determination of Place where Made.—It 
should be borne in mind that the contract of a 
maker of a note or of an acceptor of a bill of ex¬ 
change is not necessarily to be considered as made 
where the actual signing takes place. Such a con¬ 
tract is always deemed to be made at the place 
where the act is done which first makes it a bind¬ 
ing contract, and it is clear that this may be other 
than the place of signing. So where a note is 
signed in one State, and placed in the hands of the 
payee in another State, the contract is deemed to 
have been made in the latter jurisdiction, and will 
be held valid, even though, as in the case of a note 
made by a married woman, it may be invalid where 
it was actually signed.” 5 R. C. L. 968. (Citing 
Thompson r c. Taylor , 66 N. j. L. 253, 49 Atl. 544, 
88 A. S. R. 485, 54 L. R. A. 585.) 

In Thompson v. Taylor , 66 N. J. L. 253, it is held 
that the written promise of a married woman domi¬ 
ciled in New Jersey to pay a sum of money to the or¬ 
der of her husband, signed by her at her domicile and 
carried by him with her acquiescence to New York and 
there endorsed and delivered in exchange for other 
notes of like import, is a contract made in the State 
of New York and the capacity of the wife to bind her¬ 
self by a contract of suretyship is to be determined by 
the law of New York. 

Such a contract, if valid in New York, may be en¬ 
forced against the married woman in New Jersey, al¬ 
though such contract, if made in New Jersey, would 
be void. 


4 


In Mayer v. Roche , 77 N. J. L. 681 (1909),lit was 
held that the proper law of the contract is the law by 
which the parties thereto intend or may fairly be pre¬ 
sumed to have intended the contract to be governed 
and that a note dated in New York and payable in 
New York is, in the absence of facts evincing another 
intention, governed by New York law, although the 
maker resided in New Jersey and signed the bote in 
New Jersey. 

In that case a married woman resident in New] Jersey 
signed a note in that State as accommodation guarantor 
or surety; the note was dated and payable ih New 
York, but it did not appear where it was delivered to 
the payee. Held that it was a New York contract and 
that the married woman was liable upon the note un¬ 
der the law of that State. The court said: 

i 

“The place where the contract is made ^nd the 
place where the contract is to be performed are 
both important indicia of the law by which the 
parties may fairly be presumed to have iiftended 
that the contract should be governed, but neither is 
necessarily conclusive, as appears by the excision 
in Lloyd v. Gilbert (L. R. 1 Q. B. 115) Already 
cited, where the law which governed was the law 
of the flag under which the ship sailed, and not of 
the place where it was to be performed. 

“The rule of following the intention of the par¬ 
ties has also the merit of flexibility and will cover 
all cases which can arise. No less generlal rule 
will do. As Lord Bowen said in Jacobs v. Credit 
Lyonnais London Agency, ‘Stereotyped rules laid 
down by judicial writers cannot therefore] be ac¬ 
cepted as infallible canons of interpretation in 
these days when commercial transactions Have al¬ 
tered in character and increased in complexity; 
and there can be no hard and fast rule by wjhich to 
construe the multiform commercial agreements 
with which in modern times we have to de^l.’ 
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“What then must be presumed to have been the 
intention of the parties to the note in suit as to the 
law by which their contract was to be governed. 
We think the fact that it was dated in New York 
indicates that the parties meant to be bound by 
New York law. It has been so held in our Su¬ 
preme Court in Hopkins v. Miller, 2 Harr. 185. 
In addition the fact that the note was payable in 
New York is sufficient of itself to justify the con¬ 
clusion that New York law was the law contem¬ 
plated. It has been so held in cases in this State 
involving the question of usury. * * Authority in 
other jurisdictions is ample. Andrew v. Pond, 13 
Pet. 65; Pritchard v. Norton, 106 U. S. 124; Lon¬ 
don Assurance Co. v. Companhia de Moagens, 
167 U. S. 149; Shoe cif Leather Bank v. Woods, 
142 Mass. 563. 

"This view of the presumed intention of the par¬ 
ties, based upon the well settled rules as to the ef¬ 
fect of the place where the contract is made and 
the place where it is to be performed, is in accord 
also with the general principle which would lead 
us to hold that the parties meant to make a binding 
contract, and that neither meant to mislead the 
other.” 

In Voight v. Brown, 42 Hun (N. Y.) 394, the 
court said: 

“The defendant and her husband were domi¬ 
ciled in the State of New York. He went into 
Connecticut and there signed her name to an ac¬ 
commodation noted dated and payable in Con¬ 
necticut to the order of a firm of which he was a 
partner. He was authorized by her to do so. He 
took the note to New York and there had it dis¬ 
counted by plaintiff and he received the money. 
The question is whether she is liable. The laws 
of Connecticut do not authorize a married woman 
to contract, except for the benefit of herself, her 
family, or her separate or joint estate. 

“The note had no inception until it was deliv¬ 
ered to plaintiff. The contract was therefore made 
in New York. Hence we may eliminate from the 
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case the fact that the note was written in 


Con¬ 


necticut. This is of no more consequence th^n the 
place where the paper was manufactured. As de¬ 
fendant’s husband was her agent to make the note, 
and was also one of the firm of payees, his posses¬ 
sion of the note was not a transfer to the £>ayee. 
The note remained in his possession as heri agent 
until its delivery in New York to the plaintiff. 
The case is the same, therefore, as if she h£d de¬ 
livered the note in New York either to the iplain- 
tiff or to the payees, to be forthwith negotiated.” 


Held, defendant w r as liable on the note. 

In the case of Brabston v. Gibson , 9 How. 263, jwhich 
involved the same question here being discussdd, the 
court said (p. 277) : 

“The notes were given in Louisiana but they 
were made payable and endorsed in Mississippi; 
consequently they are governed by the law of 
Mississippi. The law of the place where ja con¬ 
tract is to be performed and not the place where 
it is executed applies. The endorsement of ja note 
subjects the endorser to the obligations imposed by 
the law where the endorsement was made.”! 


This case was cited with approval and followed in 
the case of Board of Supervisors v. Galbraith, 99 U. S. 
214; 25 L. Ed. 410. i 

See also Pierce v. Indseth, 106 U. S. 546: 27 L. Ed. 

106. ' ! 

I 

1 Daniels Negotiable Instruments (4th ed.) 895. 


The four preceding cases were cited and followed in 
the case of Phipps v. Harding, 70 Fed. 468, where the 
court in its opinion said: 


“Being joint makers of the note, their Liability 
is controlled by the law of the place where the 
contract is payable, because they are deeijned to 
have reference to the law of such place in the con¬ 
struction of the obligation assumed.” 


i 

i 

i 

i 

i 

i 

i 

i 

i 

i 
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We call the Court’s attention particularly to the case 
of Pritchard v. Norton, 106 U. S. 124; 2/ L. ed. 106, 
for the reason that Mr. Justice Matthews in the opinion 
of the court goes very thoroughly into the question as to 
what law governs the validity and enforcement of con¬ 
tracts. In that case a bond had been executed and de¬ 
livered in the State of New York, but was to be ful¬ 
filled in Louisiana. The single question presented by 
the record was whether the law of New York or the 
law of Louisiana defined and fixed the rights and obli¬ 
gations of the parties. In concluding the opinion Mr. 
Justice Matthews said: 

“We do not hesitate therefore to decide that the 
bond of indemnity sued on was entered into with 
a view to the law of Louisiana, as the place for the 
fulfillment of its obligation; and that the question 
of its validity, as depending on the character and 
sufflciencv of the consideration, should be deter- 
mined by the law of Louisiana and not that of 
New York.” 

This ruling was followed by the same court in the 
case of London Assurance v. Companhia de Moagens, 
167 U. S. 149, 42 L. Ed. 113, where the court, speaking 
through Mr. Justice Peckham, said: 

“Generally speaking, the law of the place where 
the contract is to be performed is the law- which 
governs as to its validity and interpretation. Story 
in his work on Conflict of Laws, Section 280, says: 
‘But where the contract is, either expressly or 
tacitly, to be performed in any other place where 
the general rule is in conformity to the presumed 
intention of the parties, that the contract, as to its 
validity, nature, obligation, and interpretation, is 
to be governed by the law’ of the place of perform¬ 
ance. This would seem a result of natural justice. 
. . . The rule w r as fully recognized and acted on 
in a recent case by the Supreme Court of the Uni¬ 
ted States, where the court said that the general 
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j 

i 

I 

i 

principle, in relation to contracts made in on£ place 
to be executed in another, was well settled; that 
they are to be governed by the law of the place of 
performance.” 

APPELLANT’S AUTHORITIES i 


We respectfully submit that an examination j of the 
authorities set forth in the brief of appellant 4 re not 
applicable and do not help to sustain the contention 
that her liability on her note is to be governed jby the 
laws of Pennsylvania and not by the laws of the Dis¬ 
trict of Columbia. 

i 

The first case cited by her is that of Scudder v.\ Union 
National Bank of Chicago, 91 U. S. 414, 23 L. Ed. 245, 


but that case merely sets forth the general principles of 
law, respecting the lex loci contractus and the lex fori 
and has no bearing on the issues in this case as the Court 
in the Scudder case charged the jury, among other 
things, as follows: 

i 

“The real issue in this case is whether Mrj. Scud¬ 
der authorized the drawing of the draft in ques¬ 
tion and expressly and impliedly promised! to pay 



i 

and Mr. Justice Hunt, in delivering the opinion of the 
Court, said: 

“There is no statute of the State of Illinois that 
requires an acceptance of a bill of exchange to 
be in writing, or that prohibits a parol promise to 
accept a bill of exchange; on the contrary, h. parol 
acceptance and a parol promise to accept aite valid 
in that State, and the decisions of its highest court 
hold that a parol promise to accept a bilji is an 
acceptance thereof. If this he so, no question of 
jurisdiction or of conflict of laws arises. The con¬ 
tract to accept was not only made in Illinois, but 
the bill was then and there actually accepted in 
Illinois, as perfectly as if Mr. Scudder had writ¬ 
ten an acceptance across its face, and signed jtheretc- 


i 


i 

i 

i 
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the name of his firm. The contract to accept the 
bill was not to be performed in Missouri. It had 
already, by promise, been performed in Illinois. 
The contract to pav was, indeed, to be performed 
in M issouri; but that was a different contract from 
that of acceptance. Nelson v. Bk., 48 Ill., 39; 
Mason v. Dousay, 35 Ill. 424; Jones v. Bk., 34 Ill., 
319.” (Italics supplied.) 

Furthermore appellant in her brief has quoted at 
length what the Court said in reference to Mr. Par¬ 
sons’ statement on the subject, but has left out the first 
part and the most important part of the Court’s lan¬ 
guage, which sustains our contention that the law of the 
place of performance governs the contract, or in other 
words, where the note is payable. That omission is as 
follows: 

“The rule is often laid down, that the law of the 
place of performance governs the contract. 

“Mr. Parsons, in his ; Treatise on Notes and 
Bills,’ uses this language: Tf a note or bill be made 
payable in a particular place, it is to be treated as 
if made there, without reference to the place at 
which it is written, or signed or dated.’ 

“For the purposes of payment, and the incidents 
of payment, this is a sound proposition. Thus the 
bill in question is directed to parties residing in 
St. Louis, Mo., and contains no statement whether 
it is payable on time or at sight. It is, in law, a 
sight draft. Whether a sight draft is payable im¬ 
mediately upon presentation, or whether days of 
grace are allowed and to what extent, is differently 
held in different States. The law of Missouri, 
where this draft is payable, determines that ques¬ 
tion in the present instance. 

“The time, manner and circumstances of presen¬ 
tation for acceptance or protest, the rate of inter¬ 
est when this is not specified in the bill (Young v. 
Harms, 14 B. Mon. 556; Pomeroy v. Ainsworth, 
22 Barb. 118), are points connected with the pay¬ 
ment of the bill; and are also instances to illus- 
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trate the meaning of the rule, that the place of 
performance governs the bill.” 


The next case cited and quoted by appellant jis that 
of JVells Fargo Co. v. Vansickle, 64 Fed. 944. In 
that case suit was brought on a promissory hote in 
Nevada and the amended complaint alleged tjhat at 
the time of the execution and delivery of the note the 
defendant was a resident of the State of Nevada add that 
W. W. Lapham (the payee) was a resident of thp State 
of California; and that the note, although dated “San 
Francisco, Cal.,” was actually drawn up, signed, exe¬ 
cuted and delivered in Carson City, Nevada. The de¬ 
fense was that the note showed on its face that itj was a 
California note and that it was barred by the statute 
of limitations both of California and Nevada. 

The statute of limitations of Nevada provided that: 

i 

“An action upon a judgment, contract, obliga¬ 
tion, or liability for the payment of money, or 
damages obtained, made, executed or incurred out 
of this State, can only be commenced as fallows: 
4 * * Third. Within two years * * after the cause 
of action accrued.’ ” 


The Court in its opinion, being the last sentence of 
the paragraph from which the appellant has quoted, 
said: 

“The contract in the case under consideration 
was not ‘obtained, made, executed or incurred out 
of this State’ and does not come within thle pro¬ 
visions of the statute of limitations of Nevada 
heretofore quoted.” 


It will thus be seen that the point decided in that 
case has very little bearing on the point involved jin this 
present case. 

In National Bank v. Smoot, 9 D. C. 371, the ndte had 

1 

been dated and signed in Washington and sent jto the 
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bank in Leavenworth and by it discounted. The court 
held that “No valid contract was made for this loan of 
$20,000 until the notes offered as security for its pay¬ 
ment were accepted by the plaintiff and the money 
advanced upon them.” This decision supports our 
contention and is in accord with the general rule of 
law. 

In Bell v . Packard , 69 Maine 105, cited by appellant, 
the note was sent from Maine to Massachusetts, there 
signed and returned to the payee in Maine and the 
court held that the note was made and intended by the 
parties to be paid in Maine and was not a complete 
contract until it was delivered to the payee, and in its 
opinion said: 

“But even if this were not conclusive, we should 
have no hesitation in deciding that the construc¬ 
tion and legal effect of the note declared on must 
be determined by the laws of this State, on the 
ground that no contract must be held as intended 
to be made in violation of the law, whenever by any 
reasonable construction it can be made consistent 
with the law, and which it was competent for the 
parties to adopt.” Story, Conflict of Laws, Sec¬ 
tion 305 (a). 

In Bank v. Granite Co., 155 N. C. 43, the court held 
that a contract is held to be executed where the same 
becomes a binding agreement between the parties and 
when it appears that this is done in one of the other 
States, the mere fact that it was dated in another one 
does not affect the matter in relation to the ex loci con¬ 
tractus. 

After all the general principles of law followed by 
the courts to aid in determining what law shall govern 
the validity and enforcement of a contract are only pre- 
sumptous for the purpose of ascertaining by what law 
the parties to the contract intended that it should be 
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governed, or as stated by the Court of Exchequer in 

Lloyd v. Gilbert, L. R. 1 Q. B.: I 

I 

“It is necessary to consider by what general law 
the parties intended the transaction should be gov¬ 
erned, or rather by what general law it is just to 
presume that they have submitted themselves in 
the matter.” 

In 3 Ruling Case Law, page 858, Section 37 it is 
said: 

! # 

“If the contract tested by the law of one jurisdic¬ 
tion is valid and legal, whereas under the law of 
another State it would be illegal, and an intention 
to have the latter law govern is not apparent, the 
parties will be presumed to have intended thje con¬ 
tract to be governed by the law recognizing its 
legality; for no contract must be held as intended 
to be made in violation of the law, whenever bv any 
reasonable construction it can be made consistent 
with the law, and which it was competent f|or the 
parties to adopt.” 


The fact that plaintiff may have personally delivered 
the note here in question to the president of thej Com¬ 
mercial National Bank in Pennsylvania instead of at 
the office of the bank in Washington, D. C., is imma¬ 
terial as affecting her liability thereon. If the ndte was 
handed to the president, delivery to the bank was not 
complete until he delivered it to the Commercial Na¬ 
tional Bank of Washington, D. C., to whom it was 
payable and where the defendant received credit for 
said note. The circumstance of the president |of the 
bank receiving the note in Pennsylvania has nd more 
effect on the question here at issue than if the defendant 
had sent the note to the bank by any other messenger, or 
through the ordinary mails. 

Furthermore, in considering under what law the par¬ 
ties to a contract intended that it should be governed, 


there is a presumption that they intended that the con¬ 
tract should be governed by the law recognizing its 
validity. The parties cannot be presumed to have con¬ 
templated a law which would invalidate and defeat 
their agreement. It cannot be presumed that the de- 
fendent in this case, when she signed the note, or that 
the Commercial National Bank of Washington in¬ 
tended that the law of Pennsylvania should govern in 
order that the defendant might escape liability on her 
written obligation. On the contrary the presumption 
is that the bank intended that this contract would be 
treated the same as every other ordinarv banking trans- 
action, in accordance with the laws governing the bank¬ 
ing business in the District of Columbia. 

It is only reasonable to suppose that had the parties 
to this transaction intended that the law of Pennsylvania 
should govern, they would have dated the note in Penn¬ 
sylvania, negotiated it and made it payable there. 

Evex if Appellant be Held to be ax Accommo¬ 
dation Endorser, She is Nevertheless Liable ox 
Her Note to Appellee, Who is a Holder for Value. 

The appellant in her second plea admits the execu¬ 
tion of the note involved in this suit and alleges that it 
was at the request of the Commercial National Bank 
of Washington, to secure the note of her husband and 
without any consideration moving to her; in other 
words, that she is an accommodation maker for her hus¬ 
band. 

Even though appellant be an accommodation maker 
she is nevertheless liable under the laws of the District 
of Columbia to the appellee, who is a holder of said 
note for value. The liability of the accommodation 
maker or endorser is governed by the Code of Laws of 
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the District of Columbia, Title 22, Section 36, p. 305, 
which provides that: j 

“Accommodation parties defined; liability,—An 
accommodation party is one who has signed fhe in¬ 
strument as maker, drawer, acceptor, or indorser, 
without receiving value therefor, and for th£ pur¬ 
pose of lending his name to some other pierson. 
Such a person is liable on the instrument to a 
holder for value, notwithstanding such holder at 
the time of taking the instrument knew him! to be 
only an accommodation party.” 

I 

i 

As to who is a holder for value is defined by Section 
33 of Title 22 of the Code in these words: | 

“Who is holder for value.—Where value |has at 
any time been given for the instrument, the holder 
is deemed a holder for value in respect to a^l par¬ 
ties who became such prior to that time.” j 

I 

Our Court of Appeals in construing these provisions 
of the Code, in Thompson v. Franklin National Bank, 
45 App. D. C. 218, at page 225 said: I 

“But, conceding the contention of defendant that 
the Johnson & Company note was given for ja pre¬ 
existing indebtedness, and the note in suit wasi given 
as collateral security therefor, his position !is not 
strengthened. Prior to the negotiable instruments 
act, the Federal courts, as well as the English and 
Canadian courts, recognized the rule th^t the 
holder of a negotiable note held as collateral Secur¬ 
ity for a pre-existing debt is a holder for value in 
due course of business. The rule is clearly jstated 
in Brooklyn City N. R. Co. v. National Bank, 

102 U. S. 14, 25 * * # j 

“But since the adoption of the negotiable instru¬ 
ments law, even in States where the rule wqs for¬ 
merly to the contrary , it is now held that on|e who 
holds a negotiable note taken before maturity as 
collateral security for a pre-existing debt is a 
holder for value. Voss v. Chamberlain , 139|Iowa, 
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569, 19 L. R. A. (N. S.) 106, 130 Am. St. Rep. 331, 

117 N. W. 269. Indeed, the negotiable instrument 
act itself (D. C. Code, sec. 1329 (31 Stat. at L. 
1399, chap. 854) defines value as ‘any considera¬ 
tion sufficient to support a simple contract. An 
antecedent or pre-existing debt constitutes value, 
and is deemed such, whether the instrument is pay¬ 
able on demand or at a future time.’ ” (Italics sup¬ 
plied) 

The two cases relied upon by appellant to support 
her second plea do not aid her, as the facts in those 
cases were not similar to those in the instant case. 

In the first case of Widger v. Baxter, 190 Mass. 130, 
the court said there was no consideration for the orig¬ 
inal note given by the husband and therefore there was 
no consideration for the new one given by the wife. 

In the other case cited by appellant, that of Strong v. 
Sheffield, 144 N. Y. 392, the appellant has quoted from 
the opinion of the court, but the quotation is incomplete 
and we will supply the omission, which is as follows: 

‘‘There is no doubt that an agreement by the 
creditor to forbear the collection of a debt pres¬ 
ently due is a good consideration for an absolute 
or conditional promise of a third person to pay the 
debt, or for any obligation he may assume in re¬ 
spect thereto. Nor is it essential that the creditor 
should bind himself at the time to forbear collec¬ 
tion or to give time. If he is requested by his 
debtor to extend the time, and a third person under¬ 
takes in consideration of forbearance being given 
to become liable as surety or otherwise, and the 
creditor does in fact forbear in reliance upon the 
undertaking, although he enters into no enforce¬ 
able agreement to do so, his acquiescence in the re¬ 
quest, and an actual forbearance in consequence 
thereof for a reasonable time, furnishes a good 
consideration for the collateral undertaking. In 
other words, a request followed by performance 
is sufficient and mutual promises at the time are not 
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essential, unless it was the understanding that the 
promisor was not to be bound, except on condition 
that the other party entered into an immediate and 
reciprocal obligation to do the thing requested.” 

i 

From the foregoing it will be seen that the c^ase of 
Strong v. Sheffield does not support the contention of 
appellant. 

It is sufficient to say in this connection that under the 
Code of Law for the District of Columbia the appellant 
is liable to the appellee, who is a holder for value of 
the note here involved, even though the appellant may 
be an accommodation maker. 

By reason of the foregoing it is respectfully submitted 
that the question of the appellant’s contractual liability 
in this case is to be governed by the laws of the District 
of Columbia and that under such laws she is liable to 
appellee on her contractual obligation. 

! 

The judgment of the Supreme Court of the district 
of Columbia overruling both of the pleas of thej appel¬ 
lant should be affirmed. 

i 

i 

I 

i 

Respectfully submitted, 

SWAGAR SHERLEY j 

Frederick De C. F4ust 
Charles F. Wilson 

Attorneys for Appellee 
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